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~ EXHIBIT "A" o

BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

*************‘k***********************

IN THE MATTER OF APPLICATION FOR ) ;
BENEFICIAL WATER USE PERMIT NO. ) FINAL ORDER
21,106-s43D BY CARL L. DeVRIES )
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The Proposed Findings of Fact, Conclusions of Law and Order as
entered by the Hearing Examiner of July 14, 1980, are hereby adopted

as the Findings of Fact, Conclusions of Law and Final Order.

FINAL ‘ORDER

Subject to the conditions and limitations listed below, Provisionair
Permit No. 21,106-s43D by Carl L. DeVries is heééby granted to appropfié;ew
4.00 cubic feet per second, not to exceed 160 ac£é~féet per annum frﬁﬁ?'a«‘
Rock Creek in Carboﬁ County, Ho;tana. .The water ig to be diverted fr&gﬁ
Rock Creek at a point in the SEY% SE% NWi of Section'ZI; Township 5
South, Range 21 East, M.P.M., Carbon County, Mont;ﬁa, and conve}ed by Ao
means of the Highline Ditch, and diverted from sald ditch and used for e
supplemental sprinkler irrigation from May 15 to September 15, inclusive,_:'
of each year. The water is to be used on 61 acres in the NWg, 67 ¥
acres in the NE%, 20 acres in the SE% and 17 acres in the SWY of
Section 15, Township 5 South, Range 21 East, M.P.M., in Carbon County,
Montana, for a total of 165 acres, more or less.

2. Provisional Permit No. 21,106-s43D is granted subject to
existing rights in the source of supply and any final determination of
those rights as provided by Montana law.

3. This Provisional Permit is subject to the authority of court

appointed water commissioners, if and when appointed, to measure and
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distribute to parties using waters in the'source of supply, the waters
to which they are entitled, including the waters granted 1n this.
Provisional Permit. The Permittee shall pay his proportiocnage share of
the fees and compensation expenses, as fixed by the District Court,
incurred in the distribution of the waters granted in this Provisional
Permit.

4. The permittee shall install a suitable headgate or diversion
structure at the point the water is diverted from the source of supply.
The Permittee shall install an adequate flow measuring device at a
suitable place as near as practicable to.the point where the water is
diverted from the source of supply, in order to rééord the flow rate an{sf
volume of water diverted. The Permittee shall keep a written record of :

the flow rate and volume of all waters diverted, including the period of

time and shall submit said records to the Department upon request.

way reduces the Permittee's Iiability for damages caused by Permittee's
exercise of this Provisional Permit, nor does the Department in issuingr St
the Provisional Permit in any way acknowledge liability for damage

caused by the Permittee's exercise of the Provisional Permit.

NOTICE

The Hearing Examiner's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a petition in
the appropriate court within thirty (30) days after service of the Final ;_7

Order.

DATED this 30th day of July, 1980.

DAVID L. PENGELLY, D. R. § C.
HEARING EXAMINER
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BEFCRE THE DEPARTMENT CF
NATURAL RESCUPCES AND CONSERVATION
CF THE STATE OF MONTANA

IN THE MATTER OF APPLICATION FOR )

BENEFICIAL, WATER USE PERMIT NO. } PROPOSAL, FOR DECISION
21,106-s43D BY CARL L. DeVRIES }
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Pursuant to the Montana Water Use Act and the Montana Administrative
Procedures Act, after due notice, a hearing was held on May 20, 1980, at
Red Iodge, Montana, for the purpose of hearing 6bjections to Application
for Beneficial Water Use Permit No. 21,106-s43D, David Pengelly, Hearing
Examiner, presiding.

The Applicant, Carl L. DeVries appeared at the hearing and presented
testimony in support of the Application. Mr. DeVries was not represented
by legal counsel. No exhibits were introduced in support of the Application.

Seven witnesses- attended the hearinlg on behalf of the Objector,
Rocky Fork Decreed Water Users ‘Association. Those present were Pat
Billingsly, Fred Cole, Ron Engel, John Taime, Toyve Lantta, Everett
Zurbrun, and Carl Hanson. Mr. Hanson is the water commissioner on Rock
Creek. The Objector was not represented by legal counsel. No exhibits
were introduced on behalf of the Objector.

Montana Department of Natural Rescurces and Conservation personnel
present at the hearing were Arlin Krogstad, Hearing Representative, and
Vicki Woodrow, Hearings Reporter. The Department introduced one (1)

exhibit:

Department's Exhibit:

D-1 Photocopy of aerial photo showing proposed irrigatian

project

2/
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The Department was not represented by legal counsel.

SUMMARY OF RECORD

1. On November 24, 1978, the Departrrent received an Application for
Beneficial Water Use Permit No. 21,106-s43D by Carl L. DeVries to
appropriate 4.00 cubic feet per second up to 160 acre-feet per annum
fran Rock Creek in Carbon County, Montana. The water is to be diverted
fram Rock Creek by means of the Highline Ditch at a point in the SEl/4
SE1/4 M1/4 of Section 21, Township 5 South, Range 21 Fast, M.P.M.,
Carbon County, Montana. The water is to be used for supplemental
sprinkler irrigation on 68 acres in the NE1/4, 70 acres in the NW1/4 and
22 acres in the SE1/4, all in Secticn 15, Township 5 South, Range 21
East, M.P.M., in Carbon County, Montana, for a total of 160 acres, more
or less. Water is to be diverted from May 15 to September 15, inclusive,
of each year. The water being appropriéted is flood water fram Rock
Creek.

2. On June 28th, July 5th and 12th, 1979, the Department caused to
be duly published in the Carben County News, Red Lodge, Montana, notice
of Application for Beneficial Water Use Permit No. 21,106-s43D.

3. On August 14, 1979, the Department received an objection to the

above Application fram the Rocky Fork Decreed Water Users Association.

PROPOSED. FINDINGS OF FACT

Based on the transcript of the hearing and the information contained
in the Department's file on this matter, it is found:

1. That the water to be diverted is flood water from the source of
supply.

2. That the water is to be used for supplemental irrigation on 61

Y Q E ﬂ 2/ .»
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acres in the NWl/4, 67 acres in the ME1/4, 20 acres in the SEl/4 and 17
acres in the SWl1/4 of Section 15, Township 5 South, Range 21 East,
M.P.M., for a total of 165 acres, more or less.

3. That there are unappropriated waters in the source of supply at
times when the water can be put to the use proposed by the Applicant; in
the amount the Applicant seeks to apprbpriate; and throughout the
period during which the Applicant seeks to appropriate, the amount
recquested is available.

4. That the rights of prior appropriators' will not be adversely
affected by the granting of this permit if the permit is conditiocned to
give the court appointed water cammissicner authority to requlate the
appropriation of the water granted herein.

5. That the Applicant has permission fram the cwners to use the
Highlipe ditch to convey the water.

6. That the pr@sd means of divérsion or construction are
adequate. T

7. That the preposed use of water is a beneficial use.

8. That the preposed use will not interfere unreascnably with
other planned uses or develcpments for which a pexmit has been issued or
for which water has been reserved.

PROPOSED CONCLUSIONS OF IAW

1. BSection 85-2-311, MCA, 1979, states that "The department shall
issue a permit if:
1. there are unappropriated waters in the source of supply:
a. at times when the water can be put to the use
propesed by the applicant; |

b. in the amount the applicant seeks to appropriate; and

CAQRE .90 | S
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¢. throughout the period during which the applicant
seeks to appropriate, the amount reguested is
available;
2. the rights of a prior appropriator will not be adversely
affected;
3. the proposed means of divefsion or construction aré adequate;
4. the proposed use of water is a beneficial use;
5. the proposed use will not interfere unreascnably with
other planmned uses or developren.ts for which a permit
has been issued or for which water has been reserved; . . ."

2. It is concluded that there are unappropriated waters in the
seurceofa@plyattmeswhmﬂmewatercanbemttotheuseproposed
by the Applicant; in the amount the Applicant seeks to appropriate; and
throughout the pe.rlod during which the Applicant seeks to appropriate,
the amount requested is available. )

3. Section 85-5-101, MCA, 1979, states in part, "The camnissicners
shall have authority to admeasure and distribute to the parties owning
water rights in the source affected by the decree the waters to which
they are entitled, according to their rights as fixed by the decree and
by any certificates and permits issued under chapter 2 of this title."

4. It is concluded that the Permittee shall be under the jurisdiction
of the water camissioner in this area.

2. It is cencluded that the rights of prior appropriators will not
ke adversely affected.

6. It is concluded that the proposed use is a beneficial use.

7. It is concluded that the proposed means of diversion or construction
are adequate.

8. It is concluded that the proposed use will not interfere unreascnably

/0
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with other plamned uses or developments for which a permit has been
issued or for which water has been reserved.

9. Nothing decided herein has bearing on the status of water
rights claimed by the Applicant other than those herein applied for, nor
does anything decided herein have bearing on the status of claimed
rights of any other party except in relation to those rights herein
applied for, to the extent necessary to reach a conclusion herein.

Based on the Proposed Findings of Fact and Proposed Conclusions of

Law, the following Proposed Order is hereby made:

PROPOSED ORDER

Subject. to the conditions and limitations listed below, Provisional
Permit Ne. 21,106-s43D by Carl L. DeVries is hereby granted to appropriate
4.00 cubic feet per second, not to exceed 160 acre-feet per anmum from
Rock Creek in Carbm County, Montana. The water is to be diverted fram
Rock Creek at a point in the SEL/4 SE1/4 NW1/4 of Section 21, Township 5
South, Range 21 East, M.P.M., Carbon County, Montana, and conveyed by
means of the Highline Ditch, and diverted fram said ditch and used for
supplemental sprinkler irrigation frem May 15 to September 15, inclusive,
of each year. The water is to be used on 61 acres in the NW1/4, 67
acres in the NE1/4, 20 acres in the SE1/4 and 17 acres in the SW1/4 of
Section 15, Township 5 South, Range 21 East, M.P.M., in Carbon County,
Montana, for a total of 165 acres, more or less.

2. Provisienal Ifennit No. 21,106-s43D is granted subject to existing
rights in the source of supply and any final determination of those
rights as provided by Montana law.

3. This Provisional Permit is subject to the authority of court

appointed water camissioners, if and when appointed, to measure and
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distribute to parties using waters in the source of supply, the waters
to which they are entitled, including the waters granted in this
Provisional Permit. The Permittee shall pay his proportionate share of
the fees and campensation expenses, as fixed by the District Court,
incurred in the distribution of the waters granted in this Provisional
Permit.

4. The Permittee shall install a suitable headgate or diversion
structure at the point the water is diverted fram the source of supply.
The Permittee shall install an adequate flow meéisuring device at a
suitable place as near as practicable to the point where the water is
diverted fram the source of supply, in order to record the flow rate and
volume of water diverted. The Permittee shall keep a written record of
the flow rate and volume of all waters diverted, including the period of
time and shall sultmit said records to the Department upon request.

5. The issuanc;?. of_this Provisional Permit by the Department in no
way reduces the Permittee's liaJlaility for damages caused by Permittee's
exercise of this Provisional Permit, nor does the Department in issuing
the Provisional Permit in any way acknowledge liability for damage

caused by the Permittee's exercise of the Provisional Permit.

NOTICE

-’I‘his Propesed Order is offered for the review and comment of all
parties of record. The review and camment period shall commence with
the service of this Preposed Order and shall end ten (10) days thereafter.
No extensiens of time for camment will be granted.

The Final Order in this matter will be sent to all parties by
certified mail.

The Department's Final Order may be appealed in accordance with the

Montana Administrative Procedures Act by filing a petition in the appropriate

H 2/06
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court within thirty (30) days after service of the Final Order.

DATED this 14th day of July, 1980.
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